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“At Risk” Rules and Multiple Entities
-by Neil E. Harl*  
	 As	discussed	briefly	in	the	last	issue	of	Agricultural Law Digest, multiple entities can 
be	a	significant		problem	in	dealing	with	the	“at		risk”	rules	depending	upon	the	facts	
and	circumstances	of	how	the	trade	or	business	is	structured.1 Generally, each activity 
is considered separately2 but the statute states that a taxpayer is to aggregate all separate 
activities	that	constitute	a	single	trade	or	business	under	two	circumstances	–	(1)	when	
the	taxpayer	actively	participates	in	the	management	of	the	trade	or	business	or	(2)	when	
an S corporation or partnership is involved and 65 percent or more of the losses are 
allocated to those actively involved in the management.3		In	addition,	regulations	allow	
all partnership and S corporation interests engaged in farming to be aggregated.4  
The general rule
	 Under	the	“at	risk”	rules,	a	loss	from	an	activity	is	allowable	only	to	the	extent	that	the	
taxpayer		has	an	amount	“at	risk.”5	A	taxpayer	is	considered	to	be	“at	risk”	to	the	extent	
that money and the adjusted basis of other property is contributed by the taxpayer to the 
activity.6	As	for	borrowed	amounts,	the	taxpayer	is	considered	to	be	“at	risk”	to	the	extent	
the	taxpayer	is	(1)	personally	liable	for	repayment	of	the	amounts	or	(2)	has	pledged	
property,	other	than	property	used	in	the	activity,	as	security	for	the	borrowed	amount	(to	
the	extent	of	the	net	fair	market	value	of	the	taxpayer’s	interest	in	the	property).7 Also, 
no	property	is	included	as	security	if	the	property	is	directly	or	indirectly		financed	by	
indebtedness secured by the money and the adjusted basis of property contributed by the 
taxpayer to the activity.8	In	general,	amounts	borrowed	are	not	considered	to	be	“at	risk”	
for	amounts	borrowed		from	any	person	with	an	interest	in	the	activity	or	from	a	related	
person	to	someone	who	has	an	interest	in	the	activity.9		That	does	not	apply,	however,	to	
an interest as a creditor in the activity or shareholder loans to a corporation.10
So who needs to be concerned?
	 The	“at	risk”	rules	apply	to	specified	areas	of	economic	activity,	including	“farming”11 
which	is	defined	as	–
											“.	.	.	.the	cultivation	of		land	or	the	raising	or	harvesting	of	any	agricultural	or	
horticultural  commodity including the raising, shearing, feeding, caring for, training, 
and	management	of	animals.”
However,	the	term	“farming”	does	not	include	trees	(other	than	trees	bearing	fruit	or	
nuts).12
 ______________________________________________________________________ 
* Charles F. Curtiss Distinguished Professor in Agriculture and Emeritus Profes sor of Economics, 
Iowa	State	University;	member	of	the	Iowa	Bar.
Agricultural
    Law	Digest
Volume 26, No. 19 September 25, 2015                    ISSN 1051-2780
Agricultural Law Digest	is	published	by	the	Agricultural	Law	Press,	127	Young	Rd.,	Kelso,	WA	98626	(ph	360-200-5666),	bimonthly	except	June	and	December.		Annual	
subscription	$90	by	e-mail.		Copyright	2015	by		Robert	P.	Achenbach,	Jr.	and	Neil	E.	Harl.		No	part	of	this	newsletter	may	be	reproduced	or	transmitted	in	any	form	or	
by	any	means,	electronic	or	mechanical,	including	photocopying,	recording	or	by	any	information	storage	or	retrieval	system,	without	prior	permission	in	writing	from	
the	publisher.		http://www.agrilawpress.com		Printed	on	recycled	paper.
145
Chief	Counsel’s	brief	statement	should	not	be	misconstrued.
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What about partnerships?
	 In	2013,	the	Chief	Counsel’s	Office	of	IRS	announced	that	
“I.R.C.	465	does	not	apply	to	partnerships,”	citing	the	case	of	
Hambrose Leasing 1984-5 Limited Partnership v. Commissioner.13 
However,	to	understand	the	limits	of	the	Chief	Counsel’s	brief	
statement,	it	is	necessary	to	look	carefully	at	the	Hambrose case. 
That	Tax	Court	holding	involved	non-recourse	financing	of	the	
partnership’s	debt.	The	determination	of	a	partner’s	amount	“at	
risk”	with	respect	to	partnership	liabilities		personally	assumed	
was not a partnership item,	but	was	an	“affected	 item”	as to 
which the Tax Court lacked jurisdiction in a partnership-level 
proceeding.14
 Hambrose  refers	 to	 “affected	 items”,	 involving	 “the	
determination	of	amounts	“at	risk”	with	respect	to	partnership	
liabilities	personally	assumed	by	individual	partners”	and	notes	
that	was	not	a	partnership	item,	but	was	an	affected item	which	
can	be	dealt	with	only in a proceeding involving the partners and 
not in the partnership level proceeding which was the situation in 
the Hambrose case.15	This	conclusion	is	based	on	the	definition	of	
“partnership	item”	in	I.R.C.	§	6231	(“required	to	be	taken	into	
account	for	the	partnership’s	taxable	year.”)	As	the	Hambrose 
court	stated,	“our	conclusion	is	consistent	with	the	legislative	
pattern	which	recognizes	the	separateness	of	partnership	items,	
non-partnership	items	and	“affected	items.”
	 Therefore,	with	 partnerships,	 the	 first	 determination	 is	 to	
ascertain		which	kind	of	item	it	is	before	making	conclusions	as	
to	the	appropriate	strategy	for	applying	the	“at	risk”	rules.	The	
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CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr
FEDERAL FARM
PROGRAMS
 SCRAPIE.	The	APHIS	has	 issued	proposed	regulation	which	
amend	 the	 scrapie	 regulations	 by	 changing	 the	 risk	 groups	 and	
categories	 established	 for	 individual	 animals	 and	 for	 flocks,	
increasing	the	use	of	genetic	testing	as	a	means	of	assigning	risk	
levels to animals, reducing movement restrictions for animals 
found to be genetically less susceptible or resistant to scrapie, 
and	 simplifying,	 reducing,	 or	 removing	 certain	 recordkeeping	
requirements. The proposed regulations also provide designated 
scrapie	epidemiologists	with	more	alternatives	and	flexibility	when	
testing	animals	in	order	to	determine	flock	designations	under	the	
regulations.	The	proposed	regulations	change	the	definition	of	high-
risk	animal,	which	will	 change	 the	 types	of	animals	eligible	 for	
indemnity,	and	to	pay	higher	indemnity	for	certain	pregnant	ewes	
and	early	maturing	ewes.	80 Fed. Reg. 54660 (Spet. 10, 2015).
 FEDERAL ESTATE
AND GIFT TAxATION
  GIFTS.	The	taxpayers,	husband	and	wife,	created	an	irrevocable	
trust	with	60	beneficiaries,	their	children,	lineal	descendants	and	
their	 spouses.	The	 trust	was	 funded	by	 four	 separate	 real	estate	
properties	including	the	taxpayers’	residence	for	a	total	value	of	
$3,262,000.	The	trust	granted	each	beneficiary	the	power,	during	
the	year	in	which	the	trust	was	created	and	during	any	subsequent	
year	when	property	was	added,	“to	withdraw	property	from	the	
Trust	including	the	property	transferred.”	The	amount	“subject	to	a	
power	of	withdrawal	by	each	beneficiary”	was	limited	annually	to	
the	lesser	of	a	formula-derived	amount	and	“[t]he	maximum	federal	
gift	tax	exclusion	under	section	2503(b)	*	*	*	in	effect	at	the	time	of	
the	transfer.”	If	any	beneficiary	had	a	disagreement	with	the	trustee	
as	to	any	requested	distribution,	the	trust	required	the	dispute	“shall	
be submitted to arbitration before a panel consisting of three persons 
of	the	Orthodox	Jewish	faith.”	The	taxpayers	claimed	annual	gifts	
of	$720,000	by	allocating	$24,000	to	each	beneficiary.	In	addition,	
the trust document had an in terrorem	 clause	which	 revoked	 a	
